Confidential
Non-Disclosure Agreement

between
	Company Name
Address
ZIP, Place
Country


and
	ams-OSRAM AG
Tobelbader Straße 30
8141 Premstaetten
Austria


(each hereinafter individually referred to as a "Party" and collectively as the "Parties").


Whereas the Parties intend to engage in discussions concerning a potential business relationship between themselves in respect of IC development and production

(the "Purpose ").

Therefore, the Parties agree to protect the confidential information exchanged and disclosed to each other in this context by the terms of and in accordance with this non-disclosure agreement (hereinafter this "Agreement").

Definitions
For the purpose of this Agreement:
"Confidential Information" shall mean any and all non-public information and data, items, prototypes and any other materials, including but not limited to any kind of business, commercial or technical information and data, which is disclosed, either directly or indirectly, by a Party, its Affiliates, or Representatives (collectively the "Disclosing Party") to the other Party, its Affiliates, or Representatives (collectively the "Receiving Party"), in writing, transferred orally, visually, via data transfer or otherwise, and which is marked "Confidential" or is similarly labelled or – when disclosed orally or visually – is identified as such prior to or immediately after disclosure, or – if not so designated at the time of its disclosure or immediately thereafter – would reasonably be understood to be confidential under the circumstances. Confidential Information includes the fact that Confidential Information has been made available, that the Parties entered into discussions and/or negotiations with each other, and any of the terms, conditions or other facts with respect to such discussions and/or negotiations. Any information which is generated by the Receiving Party explicitly for the Disclosing Party based on or linked to the Confidential Information disclosed by the Disclosing Party shall also be deemed Confidential Information.
"Affiliate" means any existing or future entity: (i) directly or indirectly controlling a Party; (ii) under the same direct or indirect control as a Party; or (iii) directly or indirectly controlled by a Party. For the purposes of this definition "control" means (i) the ownership of the majority of a company's voting stock or the majority of its voting rights, (ii) the right directly or indirectly to appoint the majority of the members of the managing or administrative board (or of a similar managing authority with the power to represent the company) or (iii) the power to direct, or cause the direction of, the management by contract or otherwise.
"Representative" means any advisor under a statutory, contractual or professional duty of confidentiality. Representative also includes any IT infrastructure provider or data processor who provides data processing, transferring, and/or storing (incl. backup systems) solutions for a Party or its Affiliates and who executed a confidentiality arrangement in content substantially similar to the obligations set forth herein.
Use of Confidential Information
The Receiving Party shall use Confidential Information disclosed to it pursuant to this Agreement solely for the Purpose, unless otherwise expressly agreed to in writing by the Disclosing Party.
Notwithstanding anything to the contrary, the Receiving Party has the right to use Confidential Information insofar as this is necessary for the fulfilment of tasks within the framework of its organizational structure, or, respectively, to the extent required to establish rights or enforce obligations under this Agreement.
Any disclosure or receipt of Confidential Information by or to a Party’s Affiliates or Representatives will be deemed to be a disclosure by or to such Party for the purposes of this Agreement. Each Party shall oblige its Affiliates and Representatives to comply with this Agreement and to procure that their respective employees, officers, and directors comply with this Agreement. Each Party shall be liable for acts or omissions of its Affiliates or of its Affiliates' employees, officers, and directors – even when such Affiliate ceases to be an Affiliate –, or of its Representatives or of its Representatives’ employees, officers, and directors, resulting in unauthorized distribution, use and/or disclosure of Confidential Information as if such acts or omissions had been its own acts or omissions.
Confidentiality Obligations
The Receiving Party shall use all reasonable efforts to protect Confidential Information and to treat Confidential Information with at least the same degree of care that is used to protect its own confidential or proprietary information, but with no less than a reasonable standard of care. The Receiving Party shall keep all Confidential Information in a secure and safe place.
Confidential Information shall only be distributed, disclosed, or disseminated in any way or form by the Receiving Party to those of its employees, officers, and directors who have a reasonable need to know the Confidential Information for the Purpose and who are bound to confidentiality in writing either by their employment agreement or otherwise to an extent not less stringent than the obligations imposed on the Receiving Party under this Agreement.
The Receiving Party shall not analyze, disassemble or reverse engineer any products, samples, prototypes, models or the like provided by the Disclosing Party under this Agreement or permit any third party to do so without the prior written consent of the Disclosing Party. 
Neither Party shall be obliged to disclose Confidential Information to the other Party under this Agreement. The Receiving Party has the right to refuse receipt of any Confidential Information from the Disclosing Party.
Exceptions
The obligations as per Articles 2 and 3 shall not apply, however, to any Confidential Information which:
is already in the public domain or becomes available to the public through no breach of this Agreement by the Receiving Party;
has been rightfully received by the Receiving Party from a third party, provided such third party is not, to the Receiving Party’s knowledge, in breach of any obligation to confidentiality relating to such Confidential Information; 
has been developed by the Receiving Party independently of any Confidential Information of the Disclosing Party or based on Confidential Information for which one of the other named exceptions under this Article apply;
is approved for release in writing by the Disclosing Party;
is required to be disclosed by any ruling of a governmental or regulatory authority or court or by mandatory law; provided, if permitted by law, that written notice of such ruling is given without undue delay to the Disclosing Party so as to give the Disclosing Party an opportunity to intervene, and provided further that the Receiving Party uses reasonable efforts to obtain assurance that the Confidential Information will be treated confidentially. Confidential Information, which is disclosed in such way, must be marked "Confidential" before disclosure to the extent possible.
The Party seeking the benefit of such exception shall bear the burden of proving its existence. 
Extension of the Obligation of Confidentiality to Third Parties
If a Receiving Party intends to sub-contract a third party for the Purpose, and disclosure of Confidential Information of the Disclosing Party to such third party is necessitated therefor, the Receiving Party shall first obtain the written consent of the Disclosing Party thereto. The Receiving Party and the subcontractor shall enter into confidentiality arrangements providing for confidentiality obligations substantially similar to the obligations set forth herein.
Intellectual Property Treatment, No License Right Granted
Confidential Information shall remain the property of the respective Disclosing Party, and no right or license under any patent, utility models, trademarks, tradenames, designs, copy rights, know-how or other intellectual property rights is being granted under this Agreement, nor does this Agreement constitute any obligation of the Disclosing Party to grant or convey such rights to the Receiving Party. 
The Receiving Party shall not be entitled to file for patents or other statutory protection in any country based on or using any Confidential Information received hereunder, and any such patent or statutory protection must be transferred to the Disclosing Party upon its request and without any charge. Neither the disclosure of Confidential Information nor its use by the Receiving Party constitutes a right of prior use for the Receiving Party.
Warranty 
Each Party represents and warrants that it has the right to share the Confidential Information disclosed under this Agreement. 
ALL CONFIDENTIAL INFORMATION IS PROVIDED "AS IS". NEITHER PARTY MAKES ANY REPRESENTATION OR WARRANTY, WHETHER EXPRESS OR IMPLIED, STATUTORY OR OTHERWISE, REGARDING THE ACCURACY, COMPLETENESS, NON-INFRINGEMENT, OR FITNESS FOR A PARTICULAR PURPOSE OF CONFIDENTIAL INFORMATION. ANY LIABILITY OF THE DISCLOSING PARTY IN CONNECTION WITH THE USE OF CONFIDENTIAL INFORMATION BY THE RECEIVING PARTY IS HEREWITH EXPLICITLY EXCLUDED TO THE EXTENT LEGALLY PERMISSIBLE.
Term, Termination
This Agreement shall be effective as of the date of the last signature of the Parties (hereinafter the "Effective Date"). It may be terminated by either Party upon thirty (30) days’ prior written notice or shall automatically expire three (3) years after the Effective Date. The rights and obligations arising in respect of Confidential Information disclosed prior to expiration or termination of this Agreement shall, however, survive the expiry or termination for a period of ten (10) years.
Return of Confidential Information
At the Disclosing Party’s request, the Receiving Party shall at its discretion either destroy or return to the Disclosing Party all Confidential Information received together with all copies or abstracts made thereof. In case of a destruction, the Receiving Party shall, upon request of the Disclosing Party, confirm such destruction in writing. 
Notwithstanding the preceding paragraph, the Receiving Party is not obligated to return or destroy Confidential Information as may be required by law, judicial or administrative order or for dispute resolution, or stored as part of its archival records (including backup systems) in the ordinary course of business that is subject to destruction in due course; provided that such Confidential Information shall be subject to confidentiality obligations and use restrictions according to the terms and conditions set forth in this Agreement until returned and/or destroyed, as the case may be.
Entire Agreement and Third Party Beneficiary
This Agreement represents the entire understanding and agreement of the Parties regarding the exchange of Confidential Information for the Purpose, and supersedes all prior communications, agreements, and understandings. 
The Customer may receive Confidential Information originating from and belonging to Taiwan Semiconductor Manufacturing Co., Ltd. (“TSMC”) from ams-OSRAM AG under this Agreement. TSMC is an express third party beneficiary of this Agreement with the right, to the same extent as ams-OSRAM AG, to take legal action against any breach by the Customer of this Agreement and to otherwise enforce this Agreement between ams-OSRAM AG and the Customer as if it were a party hereto. If requested by TSMC, ams-OSRAM AG may provide TSMC with a copy of this Agreement and any related addendums or amendments.
Execution and Modification of this Agreement
This Agreement may be signed in separate counterparts, each of which will constitute an original, and all of which together will constitute one instrument. A signature transmitted by facsimile, by electronic mail in "portable document format" (".pdf") form, by any other electronic means intended to preserve the original graphic and pictorial appearance of the document, or by an authenticated – not necessarily qualified – electronic signature process (e.g. Adobe Sign or DocuSign) will have the same effect as an original signature on a paper document. No amendment, deletion from or addition to this Agreement shall be valid unless made in writing in the form described above which makes reference to this Agreement.
Assignment
[bookmark: _DV_C32][bookmark: _DV_M78][bookmark: _DV_C34][bookmark: _DV_C35]Neither this Agreement nor any rights and obligations under this Agreement may be assigned or delegated by either Party to a third party without the prior written consent of the other Party.
However, either Party may, without the consent of the other Party, assign and transfer the same rights and obligations under this Agreement to a successor in business or an acquirer of all or a substantial part of the business (whether by way of a share deal, asset deal or otherwise) to which this Agreement pertains. The assigning Party shall inform the other Party in writing if the successor in business or the acquirer is not an Affiliate. The assigning Party and the other Party shall themselves continue to bear all of their rights and obligations originating under this Agreement until and up to the assignment.
Export Regulations
The Parties shall comply with all applicable export control, customs and foreign trade regulations. If required, the Disclosing Party shall obtain all necessary export licenses prior to any transmission of Confidential Information and inform the Receiving Party sufficiently of any existing limitation.
Governing Law and Jurisdiction
This Agreement shall be governed by Austrian Law without giving effect to principles of conflict of laws and excluding the UN law governing Contracts for the International Sale of Goods (CISG).
Any disputes arising out of or in connection with this Agreement shall be settled by arbitration proceedings under the arbitration rules of the International Chamber of Commerce (ICC) by one arbitrator. Arbitration shall take place at Vienna, Austria, and be conducted in English language. Austrian Procedural Law shall apply where the ICC rules of arbitration are silent.
Each Party may seek provisional measures from any court of competent jurisdiction, including without limitation provisional injunctive relief, provided that the final resolution of the dispute is through the arbitral tribunal appointed in accordance with this Article 14.

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by their authorized representatives on the dates specified below.
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